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OPINION BELOW.

The only previous decision in this case is that of

the District Court of the United States for the Terri-

tory of Hawaii (R. 73) which is not officially re-

ported.



JURISDICTION.

This is a condenination proceeding instituted by

the United States on June 17, 1932 (R. 10) in the

District Court of the United States for the Territoiy

of Hawaii pursuant to an Act of Congress approved

April 14, 1930 (46 Stat. 165). This appeal is taken

from a judgment of the District Court entered July

3, 1934 (R. 173). Petition for appeal was filed Sep-

tember 29, 1934 (R. 498) and allowed on the same

date (R. 499). Jurisdiction of this Court is invoked

under Section 128 (a) of the Judicial Code as

amended by the Act of February 13, 1925 (28 U. S.

C. A. Sec. 225).

STATUTES INVOLVED.

The statutes involved are set forth in the Appendix.

STATEMENT.

This is a condemnation proceeding instituted by the

United States pursuant to the provisions of the Act

of April 14, 1930 (46 Stat. 165) to condemn for pub-

lic purposes and for public defense certain j)rivate

rights in and to four fisheries situated within the

navigable salt waters of Pearl Harbor, Island of

Oahu, Territory of Hawaii (R. 223), known as (1)

the Hanapouli Fishery, (2) the Waipio Fishery, (3)

the Homaikaia Fishery, and (4) the Miki Fishery

(R. 10, 15, 73; see Exhibit ''A", R. 30).

Of the many Appellees named in the Petition all

except John li Estate, Limited, Mrs. Emaliana J.



Kamalanui and James Panai Oneha, Trustee, were

either defaulted, withdrew their claim, or were dis-

missed upon failure to appear. Appellee Mrs. Abigail

Aulani Pratt was allowed to intervene and filed an

answer. The parties as of the date of the trial waived

a jury (R. 73, 74).

Appellee Mrs. Emaliana J. Kamalanui claimed a

kuleana interest with appurtenant Jioaaina rights.

The Court held that her claim was unfounded (R.

74). Appellee Mrs. Abigail Aulani Pratt was found

by the Court to have no interest in any of the fisheries

involved in this proceeding (R. 75).

Appellee James Panai Oneha, Trustee, established

to the satisfaction of the Court his ownership of two

kuleanas within the Ahupuaa of Waipio and was ac-

cordingly found by the Court to have vested rights

of piscary appurtenant thereto. However, due to his

failure to submit evidence as to the value of these

Jioaaina rights of piscary the Court awarded him

nominal damages of one dollar ($1.00) (R. 75).

The John li Estate, Limited, having established

konohiki rights to the four fisheries involved, was

found by the Court to be entitled to the value of all

fishing rights therein by virtue of being the owner

thereof, subject to established values of hoaaina

rights therein, here found to be nominal (R. 76).

Considering the sole question as one concerned with

determining ''just compensation" for the John li Es-

tate's konohiki rights in these four fisheries, the Court

received and excluded certain evidence (R. 76). It was

stipulated between the parties that the value of the



piia rights in these fisheries was $20,000.00 and that

the value of the nehu rights therein was $10,000.00

(R. 76). These stipulations were subject to the ob-

jections made by the Appellant that due to the sub-

servience of the private rights in the fisheries situ-

ated within the navigable waters of the sovereign the

Appellees were not entitled to compensation (R. 76),

and to the further objection made that the konoMki

right did not extend to other than the tabooing of

one species of fish, or, in the alternative, one-third

of the catch (R. 253). The Appellant's objections of

this nature were consistently overruled by the Court

(R. 76).

Appellant's witness Pollock having testified that

he had been specially commissioned by the Secretary

of the Navy to make a specialized study of the value

of Pearl Harbor fisheries and that in so doing he

spent over two years, further testified that from an

examination of leases made in connection with these

fisheries over many years it was his opinion that

$1260.00 was a fair net yearly revenue derivable from

the mullet rights in the restricted area ; that this sum

capitalized at 6% gave $21,000.00 which, in his opin-

ion, represented the fair market value on June 17,

1932, of the John li Estate's mullet rights in the

fisheries in the restricted area; that for the unre-

stricted area he determined $860.00 as the fair net

annual revenue from these mullet rights, w^hich cap-

italized at 6% gave $14,333.00 as a sum representa-

tive of the Jime 17, 1932, fair market value of its

mullet rights in the unrestricted area (R. 216-223).

Witness Pollock also testified, that assmning the



power of the Government to affect these private fish-

ing rights without eomi)ensation, that the existence

of such power would in his opinion materially affect

the fair market values of these fisheries (R. 223).

The appellant offered to prove by witness Pollock,

and its offer was rejected by the Court, that due to

the existence of the power of the Government to

affect these pjrivate rights of fishery without compen-

sation their market values would be affected to an ex-

tent below the valuation figures previously testified to

by witness Pollock (R. 223, 224).

Appellee's witness Chilling-worth testified, after

having been accepted as an expert by the Court, that

in his opinion the value of the mullet rights in the

John li Estate Fisheries was the same as was his

opinion of the value of the nuillet rights in the

Honouliuli Fisheiy—which was a net rental of $300.00

a month or $3600.00 a year. This figure was capital-

ized at 6% by the Court and explains its deteraiina-

tion of $60,000.00 as the June 17, 1932, market value

of the Appellee's mullet rights in these fisheries (R.

77, 280).

The Court below adopted the values testified to by

Appellee's witness Chillingworth and in accordance

therewith awarded Appellee John li Estate $60,000.00

for its mullet rights, $20,000.00 for its pua rights,

and $10,000.00 for its neJm rights, a total award of

$90,000.00 (R. 77, 81).

Over objections by the Appellant the Court be-

low allow^ed the John li Estate to amend its Answer

so as to inject into this proceeding a claim for prior

damages (R. 78, 205-212). This claim states in sub-



stance that in view of the fact that Navy regulations,

predicated upon the Act of Congress approved Au-

gust 22, 1912 (37 Stat. 341), and an Executive Order

dated September 23, 1912, had since July 1918 pro-

hibited fishing within a restricted area of Pearl Har-

bor and had since July 1923 refused permits to navi-

gate aku boats in Pearl Harbor ; that the Govenmient

had partially taken the Appellee's fishing rights in

these waters for which it was entitled to compensa-

tion (R. 78, 205-212). The period for which the

claimant sought compensation was from July 1, 1923

to June 17, 1932, and the rights alleged to be so taken

were its rights to mullet and nehii. It was stipulated

between the parties that these Navy regulations did

exist and that aku boats had been denied navigation

peraiits since July 1, 1923.

Testimony was introduced by the Appellee that

from 1923 to June 17, 1932, the net value of the nehu

rights in these four fisheries was $600.00 a year, and

that the value of the mullet rights therein was $2400.00

a year (R. 274-277).

The objections of the Appellant to this amendment

and evidence were (a) that the Appellee was not

entitled to compensation due to the existence of the

sovereign power in aid of navigation to affect private

rights in navigable waters without compensation, and

particularly that here no taking was involved, but

merely an incidental consequence resulting from the

proper exercise of the Government's rights in its

navigable waters
;
(b) that if entitled to compensation

it should be restricted to the market value of the

kofbohiki's right to tabu a species of fish or one-third



of the catch; and (c) that the Statute of Limitations

was applicable to the Appellee 's claim to compensation

for prior takings. The Court overruled all of the Ap-
pellant's objections and the Appellant duly excepted

(R. 78-80, 212, 225, 253, 254, 275-277, 295, 305-308,

322).

The Court determined that in view of the failure

of the John li Estate to include in its suit instituted

May 17, 1924, under the Tucker Act (Jud. Code, Sec.

24 (20); 28 U. S. C. A. Sec. 41 (20)), a claim for

the partial taking of its 7iehu fishing rights, its re-

covery in this proceeding for the partial taking of

that right could not predate May 17, 1924. Accord-

ingly, the Court awarded to the John li Estate for the

period May 18, 1924 to June 17, 1932, $600.00 a year

with interest at 8% for its nehu fishing rights found

to be partially taken, and $2400.00 a year with inter-

est at 8% for its mullet fishing rights foimd to be

partially taken (R. 78-81).

QUESTIONS PRESENTED.

This appeal raises these principal questions:

1. Whether the Court erred as a matter of law

in consistently overruling the Government's conten-

tion that these private rights of fishery granted by the

sovereign in its navigable waters were inherently sub-

servient to the sovereign power to regulate commerce

and that when in the exercise of those sovereign

powers these private rights are required to yield they

must do so without compensation, for such is not a
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taking of private property within the meaning of the

Fifth Amendment.

2. Whether the Couii: erred as a matter of law

in rejecting the Government's offer to prove that

due to this power of the Government to effect these

private rights in its navigable waters their market

value was materially reduced.

3. Whether the Court erred as a matter of law

in holding that the Appellee John li Estate's kono-

hiki interest both before and after the enactment of

Sections 95 and 96 of the Organic Act was not lim-

ited to the single right to either tahii a species of

fish or in the alternative one-third of the catch, but

comprised the totality of all fishing rights in these

fisheries subject to existing tenant's rights in these

fisheries.

4. Whether the Court erred as a matter of law in

permitting the Appellee John li Estate to amend its

Answer to as to inject into this proceeding a claim,

founded upon jjreexisting Navy regulations of the

waters of Pearl Harbor, for alleged prior takings be-

tween July 1923 and June 17, 1932.

5. Whether the Couri erred as a matter of law

in holding that the Navy regulations of the waters

of Pearl Harbor which affected the Appellee John

li Estate's rights of fishery amounted to a taking

within the meaning of the Fifth Amendment.

6. Whether the Court erred in awarding the Ap-

pellee John li Estate consequential damages for the

effect of the said Navy regulations upon its rights of

fishery.



7. Whether the Court erred as a matter of law

in awarding Appellee John li Estate compensation

for damages for a period barred by the Statute of

Limitations.

8. Whether the Court erred as a matter of law

in awarding John li Estate compensation for other

than its konohiki right to tahu a species of fish or in

the alternative one-third of the catch.

9. Whether various rulings of the Court upon

matters of evidence were erroneous.

SPECIFICATION OP ERRORS.

The Appellant j-elies upon the following errors as-

signed :

1.

The Court erred in denying the Government a para-

mount sovereign power to take without compensation

in navigable waters (Assignment of Error No. 1, R.

462—see also R. 76, 223, 253, 305, 306, 322).

2.

The Court erred in awarding a fair market value

for the right to take the fish nehu without consid-

ering the eft'ect upon such value of the exercise of a

paramount, sovereign power to take without compen-

sation, which entirely prevented the enjoyment of

such right (Assignment of Error No. 2, R. 462

—

see also R. 76, 223, 253, 305, 306, 322).
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3.

The Court erred in awarding a fair market value

for the fisheries without considering the effect upon

such vahie of the exercise, or possible exercise, of a

paramount, sovereign power to take without compen-

sation (Assignment of Error No. 3, R. 462—see also

R. 76, 223, 253, 305, 306, 322).

4.

The Court erred in holding that the proper promul-

gation and lawful enforcement of governmental regu-

lations in the exercise of a paramount, sovereign

power which deprived the owners of the enjoyment of

fishing rights constituted a taking of such rights (As-

signment of Error No. 4, R. 462—see also R. 78-80,

225, 253, 254, 277, 305, 308, 322).

5.

The Court erred in awarding compensation for con-

sequential damage and injury to the fisheries (As-

signment of Error No. 5, R. 463—see also R. 78-80).

6.

The Court erred in holding that the validation or

adjudication of the Hawaiian right of fishery by the

konohiki under Sections 95 and 96 of the Hawaiian

(Organic Act was an adjudication in trust for the

hoaainas (Assignment of Error No. 7, R. 463—see also

75, 76, 132, 253, 254).

7.

The Court erred in holding that the hoaahms were

not required to adjudicate their claims to Hawaiian
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rights of fishery by Sections 95 and 96 of the Hawaiian

Organic Act (Assignment of Error No. 9, R. 463

—

see also R. 75, 76, 132).

8.

The Court erred in not sustaining the Appellant's

motion to require the konohiki to elect to take com-

pensation for only one species or variety of fish, or

in the alternative one-third of the entire fishery (As-

siignment of Error No. 12, R. 464—see also R. 76,

253, 309).

9.

The Court erred in awarding compensation for

the deprivation of use of the fisheries for years barred

by the Statute of Limitations (Assignment of Error

No. 13, R. 464—see also R. 78, 275, 277, 295, 307, 308).

10.

The Court erred in allowing the Appellee John li

Estate, Limited, to set up a distinct cause of action

under the Tucker Act as a part of these proceedings

(Assignment of Error No. 15, R. 464—see also R.

78, 80, 212, 275, 277, 307).

11.

The Court erred in allowing the Appellee John li

Estate, Limited, to amend its Answer filed herein, by

incorporating as a part of this proceeding a claim

for damages, or alleged damages, to its fisheries for

being deprived of its right of fishery within that part

of Pearl Harbor from which it had been excluded

by the exercise of sovereign Governmental powers and



12

that Governmental regulations prohibiting aku boats

from entering the waters of Pearl Harbor had de-

prived it of a market for nelvu and iao, which

Amended Answer is fully set forth in the record (R.

205-211). In connection with this Assignment of

Error No. 16 (R. 464) the full substance of the Ap-

pellant's objection to the allowance of this amendment

is set forth as follows

:

"Mr. Wood. If the Court i3lease, at the

time the John li Estate amended its answer, the

Grovernment reserved whatever objections it

might have. I wish at this time to object to the

amendment of the answer of the John li Estate

upon the grounds I have set out at length and

several times repeated when the question arose

as to evidence being taken under that theory of

the case, namely, damages or alleged damages to

their fisheries for a time preceding the filing of

this suit, ui^on all the grounds which have been

urged as against such evidence.

The Court. This objection will be considered

as having been made at the time of the proffered

amendment ,

Mr. Wood. Yes.

The Court (continuing). for the purposes

of this record, and it will be overruled" (R.

212).

Appellant assigns said ruling as error (Assigimient

of Error No. 16, R. 464-474—see also R. 78-80).

12.

The Court erred in refusing or declining Appel-

lant's offer of proof that the fair market value of

the fisheries would be materially affected by the ex-
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ercise, or possible exercise, of the Government's para-

mount sovereign power to exclude the owners of the

fisheries from the enjoyment of their rights of fishery

in the waters of Pearl Harbor without compensation.

And in this behalf this Assignment of Error quotes

the offer of proof which was refused (R. 223).

"Mr. Wood. Now, if the Court please, rather

than questioning any further in this line, on which
you have already ruled on the law point, I will

offer to prove that the Government could pro-

duce testimony showing that the fair market value

of this fishery would be materially affected by
the exercise of the power just mentioned and
would reduce the value of the fishery to a figure

substantially less than the figure stated by this

witness in prior testimony.

The Court. The offer of proof will be denied

by reason of the fact that the Court has already

ruled on the point of law involved and still ad-

heres to the prior ruling.

Mr. Wood. To which I ask an exception."

Appellant now assigns said ruling as error (Assign-

ment of Error No. 17, R. 474, 475—see also R. 76,

223, 253).

13.

The Court erred in overruling Appellant's objec-

tion to the testimony of Charles F. Chillingworth

concerning the value per month of the right to catch

mullet in the restricted area of Pearl Harbor for the

years 1924 to 1933 inclusive. The witness had testi-

fied that in his opinion the rental value per year to

catch commercial mullet in the restricted area was
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$200.00 a month, net above taxes. The following ques-

tion was then asked (R. 274, 275) :

''Q. Would your answer of $200.00 a month,

net above taxes, for the restricted area, be the

same for the years 1924, 1925, 1926, 1927, 1928,

1929, 1930, 1931, 1932, and 1933?

Mr. Wood. Just a minute. I would like to ask

counsel what the purpose of this is, before I

object, to see w^hether or not it's a matter to

which I have an objection. Is this question being

asked with reference to your claim for dam-

ages ?

Mr. Wrenn. Yes.

Mr. Wood. If that's the case, then I object

to the question. We're dealing entirely in this

proceeding with an ef:*ort to ascertain or find

a value of these sea fisheries as of a specified

time, contemplating the possibility of taking at

that time. There is no place in this record, nor

in this Court, nor in this hearing, for damages

predicated upon years for four or five years or

even six months preceding such date when taking

takes place; that should be handled under the

Tucker Act. There is now pending in this Court

a proceeding under that Act. I object to it upon
that ground.

The Court. I haven't yet had a chance to con-

sider the ])urpose oC Mr. Wrenn on this point.

At this time, to be consistent with earlier rulings,

I'll overnile the objection.

Mr. Wood. To which I ask an exception; and

to avoid further interruptions, I ask that my ob-

jection I'un to this entire line of testimony.

The ('Ourt. It will be so understood. Read

the question, Mr. Reporter."
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Appellant assigns said ruling as error.

And in this behalf this Assignment of Error quotes

the full substance of the testimony of the evidence so

admitted

:

(Reporter read question above objected to.)

''The Court. In your opinion as an expert,

Mr. Chillingworth.

A. I think so; I think that it's reasonable

for the fishery; it's the same thing; the fishery

is the same."

(Assignment of Error No. 20, R. 477-479—see also

R. 78-80.)

14.

The Court erred in overruling Petitioner's objec-

tion to the testimony of Charles F. Chillingworth

concerning- the value of the nehu rights in these fish-

eries if the akii boats were permitted to go into Pearl

Harbor and catch neJmi for the years 1924 to 1933 in-

clusive.

It had been stipulated between counsel for Appel-

lant and counsel for the Appellee John li Estate, Ltd.,

that the fair market value of the nehu fishing rights

in these fisheries was the sum of $10,000.00 on June

17, 1932, subject to the Government's objections that

no such right existed because of the Government's

paramount sovereign power to take without compen-

sation in navigable waters and the exercise of its

sovereign power to take without compensation which

would reduce the value of any fishing rights.

It appeared from the testimony of this witness that

this figure of $10,000.00 had been reached by capital-
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izing $600.00 a year (which he testified was the rental

value) at 6%. The following questions were then

asked (R. 276, 277)

:

"Mr. Wrenn. $600.00 net per year, is that it,

Mr. Chilling-worth ?

A. The same value as I put on Honouliuli.

Q. Would your answer, Mr. Chillingworth,

net per year for the right to catch nehu, be the

same for the years 1923, 1924, 1925, 1926, 1927,

1928, 1929, 1930, 1931, 1932, and 1933 ?

Mr. Wood. I interpose the same objection that

I interposed to a similar question a few minutes

ago. I want to direct the Court's attention also

to the statute of limitations, which will prevent

in the case of nehu any recovery prior to six

years. The nehu situation is somewhat different

from the mullet, because there's a suit covering

the mullet for that period of years. There is no

suit covering the nehu. I object, further, as to

the years 1923 and 1924, in that there was a suit

to recover under the Tucker Act for the injury

or damages covering those years and that pay-

ment has been made therefor and they are now
estopped from bringing that in.

The Court. The objection will be overruled.

Mr. Wood. To which I except.

The Court. Yes."

Appellant assigns said ruling as error (Assigmnent of

Error No. 21, R. 479, 480).

15.

The Court erred in denying the Motion of Appel-

lant to strike from the record all testimony introduced

in this case dealing with damages prior to the filing

of this suit.
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And in this behalf this Assignment quotes said

Motion and the ruling of the Court thereon (R. 305).

"Mr. "Wood. If the Court please, I have not
made any objections to this testimony which is

sought to be interjected in this case dealing with
damage prior to the filing of the suit upon the

fundamental objection the Grovernment has, be-

cause they have already incorporated that in the

petition. I refer to the claim by the Govern-
ment to take and regulate these waters without

compensation. I take it the Court has that in

mind, so I don't want to go into that now.

The Court. Yes.

Mr. Pittman. If Your Honor please, we can
file a written objection to the testimony.

The Court. Yes, surely, anything you like, to

protect your record.

Mr. Wood. To preserve the record, I ask that

the testimony of all witnesses dealing with dam-
ages preceding the date of the filing of this suit

be stricken, on the ground as stated.

The Court. The motion is denied.

Mr. Wood. Exception.

The Court. It may be noted."

Appellant assigns said ruling as error (Assignment of

Error No. 25, R. 484, 485).

16.

The Court erred in overruling Appellant's objec-

tion to the admission of Appellee's Exhibits 7 to 22

inclusive, being the record in Civil No. 147, and Ex-

hibits 23-24, same being the record in Civil No. 148.

Civil No. 147 being a suit of John li Estate, Limited,

against the United States of America, and Civil No.
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148 being a suit by the Oahu Railway & Land Com-

pany against the United States of America.

And in this behalf this Assignment of Error quotes

the full substance of the evidence upon which such

exhibits were admitted (R. 307) :

"Mr. Wrenn. Mr. Clerk, have you the record

in Civil 147?

Clerk. I have.

Mr. Wrenn. May it please the Court, I offer

in evidence the judgment roll in Civil 147, John
li Estate, Limited, against the United States of

America, comprising the following: * * * x

also offer in evidence, if the Court please, the

judgment and the decision in Civil 148, Oahu
Railway & Land Company against the United

States of America.

Mr. Wood. Now, if the Court please, I object

to all of those on the ground that they deal with

damages; that damages are no proper part of

this suit, which are to be brought under the

Tucker Act, entirely separate from this suit ; that

the nehu rights, if any damage is suffered as to

them prior to 1924, on which there has been re-

covery, the konohiki is now estopped from claim-

ing anything on that ground ; that the other dam-
age suits are now pending before this Court on

which no compensation is asked for nehu, and
they are therefore estopped on that ground; that

the statute of limitations has run on this, par-

ticularly as to nehu; on the further ground that

these are all consequential damages, if any are

suffered, as the result of the proper exercise of

the sovereign pow-er of the Government, that there

can be no compensation for that.

Mr. Pittman. I would like to add to that, if

Your Honor please, the further objection that
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any question of damages cannot be taken into

consideration, as this action has been brought for

one purpose, and for one purpose alone, and that

is to determine the value of the fisheries as of

June 17, 1932, and that there has never been a

taking of these fisheries by the Government, the

John li Estate still being in possession and leas-

ing them at the x)resent time and operating them,

and that they have no right in this case to join

a separate and distinct action for damages.

The Court. Before ruling; Mr. Wrenn, if I

admit the judgment roll in Civil 147, all those

many documents, of what value to you is the

judgment roll or, rather, the judgment decision

in the O. R. & L. case; I'm not quite clear there.

Mr. Wrenn. Your Honor will remember that

when the two decisions were handed down, they

were handed down at about the same time, and
Your Honor in one decision referred to cei'tain

questions of law that were decided by Your Honor
in the other decision.

The Court. I do recall that; it takes the two

together, really, to make the complete picture.

Mr. Wrenn. Yes.

The Court. The objections of counsel for the

Government will be overruled, and the docu-

ments offered will be received in evidence. The
judgment roll in Civil 147 will be admitted, and
also in Civil 148; but I want it arranged with

the Clerk that substitute copies of these will be

made.
Mr. Wrenn. I am having them made at the

present time in my office.

Mr. Wood. May I present to Your Plonor's

attention one more objection the Government has

that I neglected to state?

The Court. Yes.
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Mr. Wood. That counsel representing the

konohiki would have to elect which species of

fish he wants to take, and he can't take them all.

The Court. That objection will be included in

those overruled.

Mr. Pittman. We note an exception, Your
Honor.

The Court. The exception is noted."

Appellant assigns said ruling as error (Assignment

of Error No. 26, R. 485, 486, 487, 488).

17.

The Court erred in admitting in evidence Appellees'

Exhibit 25, over the objection of Appellant, the same

being a lease of the Oahu Railway & Land Company

to Aala Market, dated January 1, 1930, of the

Honouliuli sea fishery, a fishery not included in those

being taken in this proceeding.

And in this behalf this Assignment of Error quotes

the full substance of the evidence upon which said

Exhibit was admitted (R. 325) :

"Mr. Wrenn. May it please the Court, I want

to' offer in evidence the lease dated January 1,

1930, by and between the Oahu Railway and the

Aala Market, Limited, of the Honouliuli sea

fishery. I would like to put in a copy instead of

the original. Your Honor will recall that part

of my cross-examination of Commandei- Pollock

was based on this lease. And I also offer it in

connection with the evidence as to the similarity

between the two areas of the fisheries in the re-

stricted area.

The Court. This is a lease of property that

isn't covered by this proceeding at all?
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Mr. Wrenn. Not covered by this proceeding

at all.

The Court. But I recall your line of examina-

tion.

Mr. Wood. The Government has no objection

to the substitution of a copy for the oris^inal. The
Government does object to the introduction of

this lease in evidence in this case. This is the

same lease which is the subject of much comment
and was in evidence in the case involving the

fisheries appurtenant to Honouliuli. It has no

bearing upon the issues of this case at all; it's in-

competent, irrelevant, and immaterial, entirely, to

the issues of this case, and the Government ob-

jects to it on that ground.

The Court. My memory is a little vague here,

and I am going to overrule the objection and
permit this in evidence; I may not give it any
consideration; it will depend upon its relevancy

when I check direct.

Mr. Wood. We except to its introduction in

evidence.

The Court. Exception is noted."

Appellant assigns said ruling as error (Assignment

of Error No. 28, R. 489, 490).

18.

The Court erred in overruling Appellant's objec-

tion to the testimony of Charles F. Chillingworth that

the net rental value per year of the Honouliuli sea

fishery was $3600.00 as of the date of the filing of that

suit in 1932 (United States of America v. Robert W.
Shingle, et al., Trustees, Civil No. 290) ; and, further

that the value of the restricted area in the Honouliuli

sea fishery was $1800.00 net per year rental value.

Counsel for Appellant and Counsel for the Appellees



22

stipulated that Mr. Chillingworth so testified in the

Campbell Estate Case (Civil No. 290), subject to the

following objection made by Counsel for Appellant

(R. 327) :

"Mr. Wood. The Government will stipulate

that Mr. Chillingworth did so testify in the Camp-
bell Estate case just concluded—I don't know
whether he would testify that way again, or not;

the Government does not have a very high regard

for some of his testimony, but will stipulate that

he did so testify in the Campbell Estate case. I

object to it, of course, on the gromid it is in-

competent, irrelevant and immaterial and has no

bearing on the issues of this case and should not

be considered in this case whatsoever, because it

involves another fishery and another matter.

The Court. I'll make the same kind of a ruling

that I made a moment ago, that the stipulated

evidence will be received in this case subject to

these objections. I'm not sure what considera-

tion, if any, will be accorded it, but it will be in

the record for analysis and check. You may take

your exception then, Mr. Wood.
Mr. Wood. Yes, Your Honor, if I may have an

exception.

The Court. It may be noted.

Mr. Wood. I'll agree that if Mr. Chilling-

worth were called in this case he would testify

in this case that he did so testify in the other

case.

The Court. Yes, very well ; that makes it clear.

I see an inaccuracy; that stipulation is the one

the Court has ruled on, or, if not, it now rules

as intimated."

Appellant assigns said ruling as error (Assigmnent

of Error No. 29, R. 491, 492).
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19.

The Court erred in denying Appellant's motion for

a new trial, filed herein on the 28th day of June, 1934,

the full substance of which is set forth in the record,

together with the Appellant's exception (R. 492-496).

20.

The Court erred in finding that the fair market

value of the sea fisheries herein condemned is $90,-

000.00 (Assignment of Error No. 31, R. 497—see also

R. 77, 81).

21.

The Court erred in holding that the Appellant's

expert witness based his results entirely upon actual

rentals (Assignment of Error No. 32, R. 497—see

alsoR. 77, 216-222).

22.

The Court erred in rendering judgment against

Appellant, upon the grounds set forth in the Excep-

tions to said Judgment filed herein (Assignment of

Error No. 33, R. 497, 203).

SUMMARY OF ARGUMENT.

I.

The Court erred in holding compensation to be

required.

Compensation is not merited because no taking is

involved.

Private rights in navigable waters are inherently

subservient to public rights therein. When in the
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exercise of those public rights, private rights are

required to yield, they must do so without compensa-

tion. There is no taking within the meaning of the

Fifth Amendment. Such private rights are charged

with a servitude in favor of the right of the public in

its navigable waters, and no taking to which they

are not inherently subject is involved. Not only did

the Court err in denying that the Appellant had

the power in aid of navigation to affect private rights

in its navigable waters Mdthout compensation, but the

Court further erred in rejecting the Appellant's sev-

eral offers to prove that due to the existence and

potential exercise of this paramount power the market

value of these private rights of piscary in its navigable

waters was measurably reduced (Specified Errors Nos.

1, 2, 3, and 12—see also R. 76, 223, 253, 305, 306, 322).

Damon v. Hawaii, 194 U. S. 154, 24 S. Ct. 617;

Gibson v. United States, 166 U. S. 269, 17 S.

Ct. 578;

Oilman v. Philadelphia, 3 Wall. 713

;

Greenleaf Lumher Co. v. Garrison, 237 U. S.

251, 35 S. Ct. 551;

King v. Oahu Raihvay <h Land Company, 11

Haw. 717;

Lewis Blue Point Oyster Company v. Briggs,

229U. S. 82, 33 S. Ct. 679;

Marine Raihva,y & Coal Co. v. United States,

265 F. 437, aff. 257 U. S. 47, 42 S. Ct. 32;

Rocky Poiyit Oyster Company v. Standard Oil

Company, 265 Fed. 379;

Scranton v. Wheeler, 179 U. S. 141, 21 S. Ct.

48;
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Shively v. Boivlhy, 152 U. S. 1, 14 S. Ct. 548;

Temple v. United States, 248 U. S. 121, 39 S.

Ct. 56;

Territory v. Liliiwkalani, 14 Haw. 98;

Tiiiicum Fishing Co. v. Carter, 61 Pa. St. 21;

United States v. Chandler-Dunbar Water
Power Co., 229 U. S. 53, 33 S. Ct. 667;

Willink V. United States, 240 U. S. 572, 36

S. Ct. 422;

27 Opinions of Attorney General at 313;

American Bar Association Journal, Vol. XXI,
p. 416, Article by C. L. Bouve.

II.

Assuming compensation to be required, the Court

erred in holding Appellee John li Estate to be entitled

as konohiki to an award for the value of all the rights

of piscary in these fisheries. As konohiki, its only

right was to tabu a species of fish or a third of the

catch, and the value awarded should have been limited

accordingly (Specified Errors Nos. 6, 7 and 8—see also

R. 75, 76, 132, 253, 254, 309).

Damon v. Hawaii, 194 U. S. 154, 24 S. Ct. 617;

Damon v. Tsutsiii, 31 Haw. 678;

Haalelea v. Montgomery, 2 Haw. 62.

III.

The Court erred in finding the fair June 17, 1932,

market value of Appellee John li Estate's piscary

rights in the fisheries involved to be $90,000.00 (Speci-

fied Errors Nos. 17, 18, 19, 20 and 21—see also R.

77, 81, 216-222, 325, 327, 330-333).
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IV.

A. The Court erred in allowing Appellee John

li Estate to amend its Answer so as to inject into

this proceeding a claim for alleged prior takings

(Specified Errors Nos. 10, 11, 13 and 16—see also R.

78-80, 212, 274, 275, 277, 307).

Olson V. United States, 67 F. (2d) 24, 292 U.

S. 246, 54 S. Ct. 704.

B. Assuming the amendment properly allowed, the

Court erred in holding the acts complained of con-

stituted a taking which required compensation

(Specified Errors Nos. 4, 5, 14, 15 and IG—see also

R. 78-80, 225, 253, 254, 277, 305, 307, 308, 322).

Christman v. United States, 74 F. (2d) 112;

Lewis Blue Point Oyster Co. v. Briggs, 229

U. S. 82, 33 S. Ct. 679;

Sanguinette v. United States, 264 U. S. 146, 44

S. Ct. 264.

C. Assuming compensation to be required, the

Court erred in compensating Appellee John li Estate

for other than its restricted konohiki right of piscary

(Specified Errors Nos. 6, 7, 8 and 16—see also R.

78-80, 132, 253, 254, 307-309, 322).

See aiitliorities cited under Point II.

D. The Court erred in holding the Statute of Limi-

tations inapplicable to Appellee's claim for compensa-

tion for prior takings (Specified Errors Nos. 9, 13, 14

and 16—see also 78-80, 274, 275, 277, 295, 307, 308).

Carpenter v. United States, 56 F. (2d) 828;

United States v. Mullen Benev. Corp., 63 F.

(2d) 48.
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ARGUMENT.

I.

THE COURT ERRED NOT ONLY IN DENYING TO THE APPEL-

LANT ITS POWER IN AID OF NAVIGATION TO AFFECT
PRIVATE RIGHTS IN ITS NAVIGABLE WATERS WITHOUT
COMPENSATION, BUT FURTHER ERRED IN REJECTING
THE APPELLANT'S SEVERAL OFFERS TO PROVE THAT
DUE TO THE EXISTENCE AND POTENTIAL EXERCISE OF
THIS SOVEREIGN POWER THE MARKET VALUE OF PRI-

VATE RIGHTS IN THESE NAVIGABLE WATERS WAS
MEASURABLY REDUCED.

(Specification of Errors Nos. 1, 2, 3, 12.)

The Appellees' private rights in and to the four

fisheries here involved originally sprang from stat-

utes of the Kingdom of Hawaii.

In 1839 the King repossessed himself of all fishing

grounds and redistributed them between (1) the com-

mon people, (2) the landlords, and (3) himself. He
confined the landlords' (konohikis) and tenants'

(hoaainas) fishing grounds between the coral reef and

the sea beach, and qualified the landlords' rights

therein in favor of his tenants (Chap. 3, Laws of 1839,

Appdx. p. ii).

In 1846 a statutory refinement of fishing rights was

enacted (Vol. I, Stat. Laws pp. 90, 92; Sees. 1-7).

This statute may be conveniently found as Sections

354 to 360 inclusive. Revised Laws of Hawaii 1935

(Appdx. pp. ii-iv). This Act provided in substance

that (a) the fishing grounds from the reefs, or if

no reef then one geographical mile seaward at

low water mark, should be considered the private

property of the konohikis, in the possession of which

the ko.nohiki should not be molested except to the

extent of thereinafter declared restrictions and pro-
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hibitions (Sec. 354, Revised Laws 1935) ;
(b) the

konohiki should be considered in law to hold the

private fisheries for the equal use of themselves and

the tenants on their lands ; the tenants being at liberty

to fish therein in accordance with law (Sec. 355, Re-

vised Laws 1935) ;
(c) the konohiki should have the

power each year, upon prescribed notice to his tenants,

to tahii by name a kind of fish which he has set apart

for himself (Sec. 356, Revised Laws 1935)
;

(d)

tabooed fishes caught within the konohiki's fishery

belonged to the konohiki (Sec. 357, Revised Laws

1935)
;

(e) the konohiki was prohibited from taxing

his tenants with respect to the fishery and from other-

wise curtailing their statutory rights (Sec. 358, Re-

vised Laws 1935) ;
(f ) the konohiki could, in lieu of

tabooing for himself a kind of fish, arrange with his

tenants to prohibit all fishing during certain months

of a year, and during the permitted fishing season to

exact for himself one-third of all fish caught in his

fishery (Sec. 359, Revised Laws 1935) ; (g) tabooed

fish belonged to the konohiki only if caught in his

fishery, and a konohiki having adjacent fisheries could

not tabu the same kind of fish in each (Sec. 360, Re-

vised Laws 1935).

These statutory rights in and to these fisheries ob-

tained unaltered during the existence of the Republic

of Hawaii.

The Congress of the United States in providing

laws for the Territory of Hawaii, which had been

annexed to the United States on August 12, 1898,

declared in Sections 95 and 96 of the Organic Act of

April 30, 1900 (31 Stat. 141, 160, Appdx. p. v)
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that on and after June 14, 1900, all laws of the

Republic of Hawaii conferring exclusive fishing rights

were repealed, and all fisheries in the sea waters of

the Territory of Hawaii should be free to all United

States citizens subject to vested rights validated in a

prescribed manner within three years by an action

instituted for that purpose within two years. It also

provided that the Attorney General of the Territory

could condemn private rights of fishery so validated

for public purposes upon making just compensation.

The title of the United States to the submerged land

in Pearl Harbor, and its control of the navigable

waters therein is not disputed. In 1887 the Kingdom
of Hawaii granted the United States the exclusive

right to enter, use and improve Pearl Harbor (Treaty

1884, Amended 1887, Appdx. p. vi). In 1898 the

Republic of Hawaii ceded and transferred to the

United States, among other things, its title as

sovereign to this Harbor (Treaty of Annexation,

Article II, September 9, 1897, Revised Laws of Hawaii

1935, p. 34A, Appdx. pp. vi-vii).

It is firmly established that commerce includes navi-

gation, and that the power of Congress to regulate

commerce (Article I, Sec. 8, 01. 3, Constitution of

the United States) confers upon it the ultimate con-

trol of the nation's navigable waters. As stated in

Gilman v. Philadelphia^ 3 Wall. 713, at 724

:

"Commerce includes navigation. The power to

regulate commerce comprehends the control for

that purpose, and to the extent necessary, of all

the navigable waters of the United States which

are accessible from a State other than those in
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which they lie. For this purpose they are the

13ublic property of the nation, and subject to

all the requisite legislation by Congress. This

necessarily includes the power to keep them open

and free from any obstructions to their naviga-

tion, interposed by the States or otherwise; to

remove such obstructions when thev exist ; and to

provide, by such sanctions as they may deem
proper, against the occurrence of the evil and

for the punishment of offenders. For these pur-

poses. Congress possesses all the powers which

existed in the States before the adoption of the

national Constitution, and which have always ex-

isted in the Parliament in England.

It is for Congress to determine when its full

power shall be brought into activity, and as to

the regulations and sanctions which shall be pro-

vided."

The qualified nature of the various private rights

in and under a sovereign's navigable waters is best

observed with reference to their legal origin. Ac-

cording to the common law, as stated in Shively v.

Bowlby, 152 U. S. 1, at 11

:

''both title and dominion of the sea, and of rivers

and arms of the sea, where the tide ebbs and flows,

and of all lands below high water mark, within

the jurisdiction of the CroA\Ti of England"

were in the King. To the submerged land the King

had title, "jus privatum" as sovereign which he was

at liberty to grant to his subjects, but both the King

and his grantees held their titles, "jus privatum",

subject to the "jus publicum" which was "vested in

the King as representative of the nation and for the
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public benefit". Mr. Justice Gray, in Shively v.

Bowlhy, at page 12 in this connection quotes from

Lord Hale's treatise ''De Jure Maris" as follows:

" 'But though the subject may thus have the

propriety of a navigable river part of a port, yet

these cautions are to be added, viz.
'

' 2nd. That the

people have a public interest, a jus publicum, of

passage and repassage with their goods by water,

and must not be obstructed by nuisances.' 'For

the jiis privatum of the owner or proprietor is

charged with and subject to that jus publicum

which belongs to the King's subjects; as the soil

of an highway is, which though in point of prop-

erty it may be a private man's freehold, yet it is

charged with a public interest of the people, which

may not be prejudiced or damnified.' pp. 25, 36."

The American Revolution made the people of each

state sovereign. As sovereign they and their grantees

also, by reason of the inherent nature of sovereignty,

held title, ''jus privatum", to all their navigable waters

and lands under them, but subject however to the

paramount "jus publicum" of the people therein.

Upon the adoption of the Constitution of the United

States each state surrendered to the Federal Govern-

ment the "jus publicum" of its people to the extent

necessary to allow the Congress of the United States

"to regulate commerce with foreign Nations, and

among the several States and with Indian Tribes".

Shively v. Botvlby, 152 U. S. at 14, 15; see also 27

Opinions of A ttorney General at 313.

Accordingly the Court in Gibson v. United States,

166 U. S. 269, 17 S. Ct. 578, correctly states:
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'^All navigable waters are under the control of

the United States for the j^urpose of regulating

and improving navigation, and although the title

to the shore and submerged soil is in the various

States and individual owners under them, it is

always subject to the servitude in respect of navi-

gation created in favor of the Federal Government

by the Constitution.
'

'

The private rights in and to fisheries with which we

are here concerned were in origin and have ever re-

mained grants of portions of the sovereign's title, "jus

privatum", to the seas and soil thereof. Consequently,

being incapable of rising higher than their source,

these statutory rights in and to fisheries are as sub-

servient to the dominant public rights, ''jus publicum",

in the seas and soil thereof, as when title thereto w^as

retained by the sovereign.

When in 1846 the constitutional monarchy of the

Kingdom of Haw^aii granted these statutory rights of

piscary it did so as a sovereign, and as one eagerly

seeking recognition in the society of nations. As to its

theory of government and its formulation of laws it

sought and received the tutorage of men schooled in

the common law {Territory v. Liliuokalani, 14 Haw.

at 100, 101). It is not only soimd to reason that in

devising this system of fishing rights, it did so as

sovereign by modeling on the common law division of

the sovereign's "just privatum" and "jus publicum"

title to the seas and lands thereof to fit its local situa-

tion, but the conclusion necessarily results from its

nature at this time as a constitutional sovereign. x\s

sovereign, it had private rights and titles, and also
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public rights and titles; in occasions of conflict the

latter dominated the former. Its private rights and

titles were grantable. Its powers and rights as sov-

ereign of the people were inalienable {Territory v.

Liliuokalmvi, 14 Haw. 98, 103). The Supreme Court

of the United States held in Damon v. Hmvaii, 194

U. S. 154, 24 S. Ct. 617, a konohiki's right of piscary

to be private property dependent upon a statutory

grant. This holding strengthens the position here

advanced. These fishing rights w-ere sovereign grants

out of the sovereign's qualified title, "jus privatum"

to the seas and soil thereof. It would be absurd to say

that by a sovereign grant of a "private" right in its

navigable waters, the grantee's title thereto predomi-

nated over the sovereign grantor's inalienable public

powers in its navigable waters {Rocky Point Oyster

Company v. Standard Oil Compayvy, 265 Fed. 379, 381

;

Marine By. d Coal Co. v. United States, 265 F. 437,

441). That the sovereign Kingdom of Hawaii retained

its inalienable public powers over its navigable waters

is further attested to by its permission in 1887 to the

United States to enter, use and improve Pearl Hai'bor

(Treaty of 1884, Amended 1887, Appdx. p. vi).

The subservience to public rights of these private

rights of fishery in the sovereign's navigable waters is

still further indicated by their retention under the

Republic of Hawaii. If they had not been theretofore

subservient to the dominant rights of the sovereign in

its navigable waters, they now were so qualified by the

very nature of the new sovereign, a government of

and by the people. The Republic continued the laws
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of the Kingdom only in so far as applicable to the

nature of the new Government (Constitution, 1894,

Art. 92, Appdx. p. vi). That the people of Hawaii

held the absolute right to all its navigable waters in

trust for public uses is stated with precision by the

Court in King v. Oahu Railway & Land Company, 11

Haw. 717, 725. The Treaty of Amiexation of the

Hawaiian Islands gives further evidence, in Article II

thereof (Aj)pdx. p. vi), of the Republic's sovereign

powers in its navigable waters.

If these private rights in and to fisheries did not

come into the United States impressed with a servitude

in favor of superior public rights in navigable waters,

they were curtailed to that extent when the United

States succeeded the Republic of Hawaii as sovereign

over the Territory of Hawaii. It is not disputed that

the United States has title to the submerged land and

control of the navigable waters of Pearl Harbor.

When the power of Congress to regulate commerce

attached to these navigable waters, private rights

therein either were or became by reason of that para-

mount power, subservient to the public rights therein.

The remarks of the Court in Shively v. Bowlhy, 152

U. S. at 57, are particularly apt in this connection to

the Territory of Hawaii annexed by agreement to the

United States August 12, 1898:

''Lands under tide waters are incapable of cul-

tivation or improvement in the manner of lands

above high water mark. They are of great value

to the public for the purposes of commerce, navi-

gation and fishery. Their improvement by indi-

viduals, when permitted, is incidental or subordi-
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nate to the public use and right. Therefore the

title and the control of them are vested in the

sovereign for the benefit of the whole people.*******
Upon the acquisition of a Territory by the

United States, whether by cession from one of the

States, or by treaty with a foreign country, or by
discovery and settlement, the same title and
dominion passed to the United States, for the

benefit of the whole people in trust for the several

States to be ultimately created out of the Terri-

tory."

The Congress of the United States in enacting Sec-

tions 95 and 96 of the Organic Act of the Territory of

Hawaii (31 Stat. 141, Appdx. p. v) cannot be pre-

sumed to have surrendered its inalienable public

powers in its newly acquired navigable waters. But in

deference to long existing exclusive private rights in

navigable waters, it provided for their retention upon

certain conditions. When the holders of these exclusive

rights of fishery performed the stipulated conditions,

the exclusive nature of the rights continued to obtain

against all third persons. But the right itself as against

the sovereign, who protected it against third persons,

was subservient to the sovereign's dominant public

rights in the navigable waters wherein they existed.

Accordingly we deal here with private rights of

fishery in the sovereign's navigable waters, which if

validated under the Organic Ad are protected against

the trespasses of third persons, but which are as to the

sovereign, subservient to its public powers in navigable

waters.
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That the subservience of private rights in navigable

waters requires those rights to yield without compen-

sation to the exercise of the dominant jjublic rights

therein is attested to by the decided cases.

Gibson v. United States, 166 U. S. 269, 17 S. Ct. 578,

involved an action to recover damages resulting from a

dike constructed by the United States in the Ohio

River which cut oif the Plaintiff's access to the navi-

gable waters. In holding that the Plaintiff had no

cause of action against the United States the Court

said

:

"The Fifth Amendment to the Constitution of

the United States provides that private property

shall not 'be taken for public use without just

compensation'. Here, however, the damage of

which Mrs. Gibson complained was not the result

of the taking of any part of her property, whether

upland or submerged, or a direct invasion thereof,

but the incidental consequence of the lawful and

proper exercise of a governmental power" (page

275).***** ^t *

"Moreover, riparian owiiership is subject to the

obligation to suffer the consequences of the im-

provement of navigation in the exercise of the

dominant right of the Government in that regard.

The legislative authority for these works con-

sisted simply in an appropriation for their con-

struction, but this was an assertion of a right be-

longing to the Government, to which riparian

property was subject, and not of a right to appro-

priate private property, not burdened with such

servitude, to public purposes" (page 276).
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Scranton v. Wheeler, 179 U. S. 141, 21 S. Ct. 48,

raised the similar question whether a taking of private

property was involved by the Government's erection

of a pier which cut off the Plaintiff's access to navi-

gable waters. The Court, in holding that the Govern-

ment had not "taken" any property which was not

subject to the very use to which it was put, stated

:

"The primary use of the waters and the lands

under them is for purposes of navigation, and the

erection of piers in them to improve navigation

for the public is entirely consistent with such use,

and infringes no right of the riparian owner.

Whatever the nature of the interest of a riparian

owner in the submerged lands in front of his

upland bordering on a public navigable water, his

title is not as full and complete as his title to fast

land which has no direct connection with the

navigation of such water. It is a qualified title, a

bare technical title, not at his absolute disposal, as

is his upland, but to be held at all times subordi-

nate to such use of the submerged lands and of

the waters flowing over them as may be consistent

with or demanded by the public right of naviga-

tion" (page 163).*******
"If the riparian owner cannot enjoy access to

navigability because of the improvement of navi-

gation by the construction away from the shore

line of works in a public navigable river or water,

and if such right of access ceases alone for that

reason to be of value, there is not, within the

meaning of the Constitution, a taking of private

property for public use, but only a consequential

injury to a right which must be enjoyed, as was
said in the Yates case, 'in due subjection to the
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rights of the public'—an injury resulting inci-

dentally from the exercise of a governmental

power for the benefit of the general public, and

from which no duty arises to make or secure com-

pensation to the riparian owner. The riparian

owner acquired the right of access to navigability

subject to the contingency that such right might

become valueless in consequence of the erection

under competent authority of structures on the

submerged lands in fi'ont of his property for the

purpose of improving navigation" (page 164).

In United States v. Chandler-Dunbar Water Potver

Co., 229 U. S. 53, 33 S. Ct. 667, an eminent domain

proceeding, the Company had title to the middle of the

navigable river. It sought compensation under the

Fifth Amendment for its condemned water power

rights. The Court denied its claim. It remarked that

however helpful its title was in protecting the ow^ner

against the acts of third persons, its title was never-

theless subordinate to the public right of navigation.

Concerning the subservience of this private title to the

public rights in the navigable waters the Court said:

"If, in the judgment of Congress, the use of the

bottom of the river is proper for the purpose of

placing therein structures in aid of navigation, it

is not thereby taking private property for a public

use, for the ownei''s title was in its very nature

subject to that use in the interest of public navi-

gation. If its judgment be that structures placed

in the river and upon such submerged land, are an

obstruction oi' hindrance to the proper use of the

river for ])urposes of navigation, it may require

their removal and forbid the use of the bed of the
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river by the owner in any way w^hich in its judg-

ment is injurious to the dominant right of naviga-

tion. So, also, it may permit the construction and
maintenance of tumiels under or bridges over the

river, and may require the removal of every such

structure placed there with or without its license,

the element of contract out of the way, which it

shall require to be removed or altered as an ob-

struction to navigation" (pages 62, 63).

And at page 71 the Court remarked:

'^Upon what principle can it be said that in

requiring the removal of the development works
which were in the river upon sufferance. Congress

has taken private property for public use without

compensation ? In deciding that a necessity existed

for absolute control of the river at the rapids,

Congress has of course excluded, until it changes

the law, every such construction as a hindrance to

its plans and purposes for the betterment of navi-

gation. The qualified title to the bed of the river

affords no ground for any claim of a right to con-

struct and maintain therein any structure which

Congress has by the Act of 1909 decided in effect

to be an obstruction to navigation, and a hindrance

to its plans for improvement. That title is abso-

lutely subordinate to the right of navigation and
no right of private property would have been in-

vaded if such submerged lands were occupied by
structures in aid of navigation or kept free from
such obstructions in the interest of navigation"

(page 72).

The case of Greenleaf Lumber Co. v. Garrison, 237

U. S. 251, 35 S. Ct. 551, involved the question of the

right of owners of a wharf erected under state author-
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ity to compensation upon its being taken by the United

States. The Court, reviewing the authorities, held the

United States not liable under the Fifth Amendment,

having deduced from cases that

:

'

' The proposition announced was that the power

of the sovereign, state or National, is perpetual

—

not exhausted by one exercise—and all privileges

granted in public waters are subject to it ; and that

the exercise of the power was not a taking of pri-

vate proi^erty for public use but 'the lawful exer-

cise of a governmental power for the common
good'."

The proposition here advanced was again reiterated

by the Court in Willinh v. United States, 240 U. S. 572,

36 S. Ct. 422, an instance of an endeavor to recover

for an alleged taking by the Government of the Plain-

tiff's rights in a na^dgable river. In holding that there

was no taking involved, the Court said

:

''Thus, at best, the asserted taking rested upon

the acts of the engineer officer and the district

attorney in preventing the claimant from renew-

ing his piling and rebuilding his wharf. But in

this no right of his was infringed. The river being

navigable and tidal, whatever rights he possessed

in the land below the mean high-water line were

subordinate to the public right of navigation and

to the power of Congress to em])loy all a])propriate

means to keep the river open and its navigation

unobstructed. (Cases cited.) The piling and wharf

were below the mean high-water line, and so, if

navigation was likely to be injuriously affected by

their presence, (.ongress could prevent their re-

newal without entitling him to compensation there-

for" (page 580).
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Again, in the case of Teinple v. United States, 248

U. S. 121, 39 S. Ct. 56, where the Plaintiff endeavored

to recover upon an implied contract for an alleged

taking of his right to the submerged land of a navi-

gable river which had been dredged by the Govern-

ment, the Court in denying liability on the part of the

Government, and distinguishing the case from United

States V. LynaJi, 188 U. S. 445, 23 S. Ct. 349, and

United States v. Cress, 243 U. S. 316, 37 S. Ct. 380,

said

:

''Riparian owners own the fee to the middle of

the stream, *S'^. Louis v. RiUz, 138 U. S. 226, 242;

subject to the paramount right of the Government
to use the same and to make improvements therein

for purposes of navigation, without the payment
of compensation" (page 129).*******

''The law cannot imply a promise by the Gov-
ernment to pay for a right over, or interest in,

land, which right or interest the Government
claimed and claims it possessed before it utilized

the same" (page 130).*******
"The case at bar is entirely unlike both the

Lynah case and the Cress case. In neither of those

cases does it appear that, at the time of taking,

there was any claim by the Government of a light

to invade the property in question without the

payment of compensation" (page 131).

The subservience without compensation of rights

in and to a fishery is even more clearly evidenced by

cases involving them. In Tinicum Fishing Co. v.

Carter, 61 Pa. St. 21 (1869), the Plaintife, owner of

a fishery in a navigable river, sought to recover for



42

injuries resulting to its fishery from a wharf con-

structed under authority of Port Authority of Phila-

delphia. In denying relief to the Plaintiff the Court

said:

"The right of the commonwealth to make any

erection in the river for the improvement of its

use as a public highway, or to promote in any way
the business and property of the people is un-

doubted and unlimited. Those who have shore

or fishery rights took originally and still hold

subject to this necessary transcendental power.

Nor does the constitutional provision that com-

pensation shall be made to the owner of prop-

erty taken for public use apply to cases of mere

consequential damage * * * As the state, there-

fore, might itself have erected or caused to be

erected this wharf and pier built by the defend-

ants without any responsibility to the plaintiff

for consequential damages to his easement, or

right of drawing his seine on the shore, so neither

is the grantee or the licensee of the state liable

for such damage. As to him it is damnum absque

injuria. His right of fishing, just as the right of

the riparian owner himself to fish on his own
land, was subject to the higher right of the com-

monwealth for the public good, and if impaired

01- destroyed by the power of the sovereign,

whether under general or special laws he has no

ground of action."

The instant case is pi'actically four square with the

case of Lewis Blue Point Oyster Company v. Briggs,

229 U. S. 82, 33 S. V\. 679. There the Government

dredged submerged lands under navigable waters. The

Plaintiff leased the submerged land from the fee

owner, and cultivated oysters therein. The Plaintiff
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claimed that the Government's dredging ruined its

oyster bed and was a "taking". The Supreme Court

had presented to it the question whether the owner

of land, under navigable waters, used for oyster cul-

tivation, was entitled to compensation for the de-

struction of the oyster bed by reason of improvement

of the navigation channel by the Government. The

Court held that no taking of private property by the

Government within the meaning of the Fifth Amend-

ment was involved, for this private right was sub-

servient to the dominant public rights in these navi-

gable waters. In reviewing the cases and so holding,

the Court remarked:

"If the public right of navigation is the domi-

nant right and if, as must be the case, the title

of the owner of the bed of navigable waters holds

subject absolutely to the public right of naviga-

tion, this dominant right must include the right

to use the bed of the water for every purpose

which is in aid of navigation. This right to

control, im]3rove and regulate the navigation of

such waters is one of the greatest of the powers

delegated to the United States by the power to

regulate commerce. Whatever power the several

States had before the Union was formed, over

the navigable waters within their several jurisdic-

tions, has been delegated to the Congress, in

which, therefore, is centered all of the gOA^ern-

mental power over the subject, restricted only

by such limitations as are found in other clauses

of the Constitution.

By necessary implication from the domi-

nant right of navigation, title to such submerged

lands is acquired and held subject to the power
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of Congress to deepen the water over such lands

or to use them for any structure which the in-

terest of navigation, in its judgment, may re-

quire. The plaintiff in error has, therefore, no

such private property right which, when taken,

or incidentally destroyed by the dredging of a

deep water channel across it, entitles him to de-

mand compensation as a condition'' (pages 87,

88).

This doctrine of the subservience, without compen-

sation, of private rights in the nation's navigable

waters is well summarized in an article by C. L.

Bouve, published in the July, 1935, American Bar

Association Journal, Vol. XXI, p. 416, at 421, as fol-

lows :

"The navigable medium of navigable rivers is

not susceptible of private ownership. It is im-

material whether the states of the Union own
the beds of interstate navigable waters, or whether

the title of the riparian owner extends, under

State laws, to midstream—the title is a bare tech-

nical title, diifering from the title to the uplands.

The difference consists in this: that whereas a

physical taking of upland owned property per-

formed in the exercise of the paramount control

of navigation by Congress constitutes the taking

under the Fifth Amendment of the Constitution

for which compensation must be made, a physical

taking of State or private property in the rivei

beds in the form of its occupation by piers or

other structures, or by utterly depriving the

owner of the use of it, constitutes no such taking

in the sense of the Fifth Amendment. Such prop-

erty is held by the owner subject at any and all

times to such 'taking' in connection with the
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lawful exercise by Congress of its paramount
power, and the owner is without remedy. In a

word, as against the lawful exercise of the power
of Congress to control navigation the owner has

no rights of ownership which are recognized by
the Courts of this country. Nor has he any rights

of ownership which he can sustain against the

lawful exercise by the public of its inherent right

of navigation."

The positive application of this established line of

authority to the instant case is apparent. Here the

operative fact is that these rights are in or to fish-

eries situated in the nation's navigable waters. That

these rights have the status of property in no way
modifies the sovereign's power in its navigable waters.

The property rights have been and are charged with

a serAdtude in favor of the sovereign's public powers

in its navigable waters. The nature of the servitude

is such as to require these private rights to yield with-

out compensation to the exercise of the public powers

in navigable water. Such damage to them as results

from the exercise of the dominant public powers in

navigable waters is but a consequence to which such

rights from their inception have been exposed. Such

is damage without injury. They were granted by the

one hand of the sovereign subject to the condition

that in the public interest it might have to take them

away with the other hand, but that so long as it did

not, they were protected against the trespasses of

third persons. In the language of 'taking" there

is no ''taking" here to which these rights were not

inherently subject to endure without compensation by

reason of being charged with a public interest.
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It is submitted that the many holdings and rulings

of the Court below inconsistent with the proposition

herein established were errors seriously prejudicing the

Appellant. The Court below failed to recognize the

undoubted power of the Government in aid of navi-

gation to affect qualified private rights in its navigable

waters without compensation. It failed to see that

no taking was involved but that the surrender of

these private rights was but a consequence of the

exercise of the dominant public rights, to the exer-

cise of which they have always been potentially ex-

posed. The Court further failed to give recognition

to the effect of the existence and potential exercise

of this right of the Government—to affect the quali-

fied private rights in its navigable waters without com-

pensation—upon the market value of those private

rights. It further erred in excluding the evidence

offered by the Govermnent to prove the eft'ect of that

sovereign right upon the market value of these quali-

fied private rights.

II.

THE COURT ERRED IN AWARDING THE JOHN li ESTATE A
VALUE FOR ALL RIGHTS OF PISCARY IN THESE FISH-

ERIES, AND IN NOT LIMITING IT TO ITS ONLY RIGHT OF
PISCARY—A KONOHIKI'S RIGHT.

(Specification of Errors Nos. 6, 7, 8.)

It will be recalled that the konohiki was the land-

lord of the ahupuaa. The ahupuaa was usually a

grant of land from the mountain top to the sea, con-

taining a variety of natural resources to sustain those

residing within it. The ahupuaa was originally ap-
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j

purtenant to a fishery. The fishery is now spoken of

j
as appurtenant to the ahupuaa. The homesteads of

the tenants (hoaainas) of the ahupuaa were termed

i kuleanas.

Concerning the fishery the relative rights of the

,
konohiki and his tenants were early defined by the

! statutes of 1846. Being unaltered except by the Or-

i

ganic Act of 1900 (31 Stat. 141) these statutes are

easily referred to as Sections 354-360 of the Revised

Laws of Hawaii 1935 (Appdx. pp. ii-iv).

These statutes provided in substance that (1) the

fishery was the konohiki's private property, (2)

which he held for the equal use of himself and his

tenants, the tenants having a right to fish therein sub-

ject to legal restrictions, (3) the konohiki could not

tax or curtail the tenants' right of piscary, (4) the

konohiki was entitled to either (a) tabu for himself

each year one ceii:ain kind of fish, which when caught

in his fishery belonged to him, or (b) to close the

fishery to the tenants for a period within the year and

to thereafter exact for himself one-third of all catches

in his fishery irrespective of kind.

The Organic Act, it will be recalled, repealed all

laws conferring exclusive fishing rights. It opened

all fisheries to citizens of the United States, but pro-

vided that holders of vested fishing rights might re-

tain them by instituting a validation proceeding within

two years, and that unless so validated all vested fish-

ing rights were invalid three years after June 14,

1900 (Section 95, Organic Act 1900, Appdx. p. v).

The fishing rights of both the konohiki and the

tenant were vested and exclusive within the meaning
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of the Organic Act (Damon v. Hatvaii, 194 U. S.

154, 24 S. Ct. 617; Damon v. Tsutsui, 31 Haw. 678

(1930).

The scope of the present konohiki interests of this

Appellee John li Estate depends entirely upon the

legal effect of the judgment validating such inter-

ests. This judgment recites:

''This action by petition claiming a vested

right in and to the sea fisheries of Waipio, Homai-
kaia, Hanapouli, Miki, * * * on the Island of

Oahu, in the Territory of Hawaii and asking that

the same be awarded to the plaintiffs * * * the

Court having considered the evidence and ex-

hibits filed and taken in the case, it is ordered and

adjudged

:

First. That the plaintiff is entitled to a vested

right in the sea fishery of Waipio, in the District

of Ewa, bounded and described as follows: * * *

Second. That the plaintiif is entitled to a

vested right in the sea fisheries of Homaikaia,

Hanapouii, Miki * * *" (R. 350) (italics ours).

For an exposition of its reasoning in support of

its conclusion that the Appellee is entitled to the

value of all rights of piscary in these fisheries the

Court refers us to its previous decisions in United

States V. Robinson and United States v. Shingle, et al.,

and particularly to its Decision on Rehearing in the

Rohiuson Case (R. 132). M
Consulting the reference we find the Court clear

as to its conclusion but complex in its reasoning. It

rests apparently upon either of two gi'ounds. It

reasons (a) The Statute (Sec. 354, Revised T.aws
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of Hawaii 1935, Appdx. p. ii) states that the fish-

ery is the honohiki's private property, and so he

must have all the rights of piscary therein as inci-

dent to his ownership except such as temporarily are

enjoyed by his tenants by virtue of being his tenants

and entitled to such by statute—and it also reasons

(b) that under said statutes (Sees. 354 to 360, Re-

vised Laws of Hawaii 1935, Appdx. pp. ii-iv) being

a trustee of his tenants' rights of piscary, and also

having his own statutory right of piscary, all the

rights were legally vested in him. Accordingly, the

Court places the konohiki in a position, under either

of its theories, of appearing in the validation pro-

ceeding under the Organic Act as the legal holder

of all the rights of piscary in these fisheries either in

his own right or individually and as trustee.

Yet, without seeming to be aware of any inconsis-

tency with its prior plausible conclusion that the kono-

hiki had all rights of piscary vested in him in his

own right by reason of being owner of the fishery,

the Court allows that the tenants had piscary right

in these fisheries, the value of which if proven it

would deduct from the value awarded to the konohiki

as owner of all the rights of piscary.

The Coui't's trustee theory merits but little atten-

tion. In the first place the tenants' rights were not

dependent upon the konohiki^s title. They Avere statu-

tory rights dependent upon occupation of a kideana

within an ahupuaa. The antagonistic interests of each

belie a fiduciary relation. As a trust it w^ould indeed

have been a peculiar one. What part of his title did
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the konohiki segregate as the trust res? Could he be

positive at any one time who were his beneficiaries?

Was he under a duty to account, and if so to whom'?

Was his freedom to convey the fishery consistent with

a trustee capacity, especially since even a bona fide

purchaser without notice would take subject to the

tenants' statutory rights? Indeed he could not hold

or sell the tenants trust res for there was none

(Haalelea v. Montgomery, 2 Haw. 62).

That Haalelea v. Montgomery, 2 Haw. 62, was an

action at law between a tenant and one claiming un-

der a konohiki's title, and that Damon v. Tsutsui, 31

Haw. 678, was in equity only because of the inade-

quacy of the legal remedy, and that in Damon v.

Tsutsui the Court, at page 695, specifically refused to

pass on the trustee argument therein advanced, seems

a definite answer to the trustee theory of the Court

below.

It is to be observed in connection with the Court's

finding that tenants were not required to validate

their rights of piscary under Sections 95 and 96 of

the Organic Act that not only do the cases of Haale-

lea V. Montgomery, 2 Haw. 62, and Damon v. Tsutsui,

31 Haw. 678, specifically state that the tenants' rights

of piscary were vested in them by virtue of the stat-

utes but, further, in the case of Damon v. Tsutsui

the Court states, at page 692, and holds in accord with

its statement that

:

''It may be assumed that those persons who
were 'tenants' at the date of the Organic Act also

had 'vested' rights, within the meaning of section

95, which would remain miaffected by the repeal
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contained in that section, provided only they were

judicially established as there required. No pro-

ceedings whatever were instituted directly by

any tenant subsequent to the passage of the Or-

ganic Act. In our opinion those persons who
became tenants after April 30, 1900, as did Tsutsui

in 1929, did not have any 'vested' rights within

the meaning of the Organic Act and therefore the

repealing clause was operative as against them."

This determination is of itself an indication that all

rights of piscary in this fishery were not vested in the

konohiki and that by his validation of his own inter-

est he did not validate the tenant's right of piscary.

Consider the Court's more plausible reasoning. It

said that the konohiki by reason of his title to the

fishery had the totality of rights therein, and that

these rights were validated by its judgment mider the

Organic Act.

Reference to Sections 354-360, Revised Laws of

Hawaii 1935 (Appdx. pp. ii-iv) reveals the Court's

statement as a part truth. While the konohiki had

perhaps title to the fishery as a fishery, there never

was a time when he had all the fishing rights therein.

His rights of piscary were always limited to the right

to tabu one species of fish, or in the alternative one-

third of all catches.

The decided cases bear witness to the konohiki's

restricted right of piscary. The Court in Damo)i v.

Hawaii, 194 ^U. S. 154, 24 S. Ct. 617, says of the

konohiki^s right:

''The right claimed is a right ivithin certain

metes and hounds to set apart one species of
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fish to the owner's sole use, or, alternatively, to

put a taboo on all fishing tvithin the limits for

certain months and to receive from all fishermen

oyie-third of the fish taken upon the fishing

grounds. A right of this sort is somewhat dif-

ferent from those familiar to the common law,

but it seems to be well known to Hawaii, and, if

it is established, there is no more theoretical dif-

ficulty in regarding it as property and a vested

right than there is regarding any ordinary ease-

ment or profit a prendre as such. The plaintiff's

claim is not to be approached as if it were some-

thing anomalous or monstrous, difficult to con-

ceive and more difficult to admit. Moreover, how-

ever anomalous it is, if it is sanctioned by legis-

lation, if the statutes have erected it into a prop-

erty right, property it will be, and there is noth-

ing for the courts to do except to recognize it as

a right. Wedding v. Meyler, 192 U. S.' 573, 583"

(page 158) (italics ours).*******
"The foregoing laws not only use the words

'private property', hut show that they mean what

they say by the restrictions cutting dotvn what

othenvise would he the incidents of private prop-

erty^' (page 159) (italics ours).

In Baalelea v. Montgomery, 2 Haw. 62 (1858), the

Court, considering the konohiki\s statutory right, re-

marked at page 70 that the konohiki could not convey

an exclusive right because he did not have one. And

in Damon v. Tsutsui, 31 Haw. 678, the dicta that if

ever there were no tenants on an ahupuaa then, only

so long as that condition obtained, the konohiki might

have the tenants' rights x>^^is his own, is a judicial
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indication that the konohiki did not have all the

rights of piscary by virtue of being either konohiki or

owner of the fishery.

Accordingly, when, under Sections 95 and 96 of

the Organic Act, Appellee John li Estate validated

its konohiki interest in these four fisheries, it pre-

served only what it had—a konohiki right of piscary,

which allowed it to tahu a species of fish or a third of

the catch. It is to this restricted right of piscary

that its judgment refers to by its recital that "the

plaintiff is entitled to a vested right of fishery * * *".

Not only was the konohiki's statutory right of pis-

cary in his own fishery delimited prior to the Or-

ganic Act to tabooing a species of fish or in the alter-

native one-third of the catch, but it is clear that after

the Organic Act that statutory right of the kono-

hiki's was not enlarged beyond its previous limits.

The Organic Act of April 30, 1900, repealed all laws

of Hawaii which conferred exclusive fishing rights.

It did not repeal the statutory restrictions upon the

konohiki's right of fishery. Those restrictions obtain

today.

It is submitted that the Court below erred in hold-

ing that the tenants were not required to validate

their vested and exclusive statutory rights of piscary

under Sections 95 and 96 of the Organic Act ; in hold-

ing that the konohiki was the trustee of the tenants'

right of piscary; in holding that in validating its

konohiki statutory right of piscary the konohiki is

deemed to have acted individually and as trustee for

the tenants; and in holding that the konohiki was
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vested with all the statutory rights of piscary in the

fisheries herein involved subject to the value of ten-

ants' rights proven to exist. It is also submitted that

not only did the Court commit several errors in inter-

preting the respective statutory legal rights of the

konohiki and the tenants, but that it further erred

in construing said statutory rights of piscary in con-

junction with Sections 95 and 96 of the Organic

Act.

It is respectfully submitted that the Court erred

in failing to hold that both before and after the

Organic Act this Appellee (konohiki) had only a stat-

utory right to tabu a species of fish or in the alter-

native one-third of the catch. From these several

errors the composite error of the Court, in award-

ing to this Appellee the value of all the rights of pis-

cary in these fisheries in the instant case, is obvious.

III.

THE COURT ERRED IN FINDING THAT THE FAIR JUNE 17,

1932, MA.RKET VALUE OF APPELLEE JOHN li ESTATE'S

PISCARY RIGHTS IN THE SEA FISHERIES INVOLVED TO

BE $90,000.00.

(Specification of Errors Nos. 17, 18, 19, 20, 21.)

This proceeding required the Court to judicially

ascertain the fair June 17, 1932, market value of the

rights of piscary exposed to potential condemnation.

As such it was its function to receive only competent,

material and relevant evidence indicative of the fair

market value of the rights in question. The Court's

conclusion that jj^90,000.00 is representative of the fair
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market value of Appellee's rights of piscary is not

warranted by the evidence received and relied upon

by it. It will be recalled that the Court rejected as

meriting consideration the competent fair market

value evidence presented to it by the Appellant's wit-

ness Pollock, and elected to receive, accept and abide

by certain evidence which was not only speculative

as to value but concerned a fishery foreign to the

case at bar. The Court below received as evidence

competent, relevant and material, upon the issue of

the fair market value of the four fisheries in the in-

stant case, evidence that the Oahu Railway and Land

Company had on January 1, 1930, leased at a stated

yearly rental to the Aala Market its right of piscary

in the Honouliuli Fishery. It is submitted that in

receiving this evidence the objection of the Appellant

that it was incompetent, irrelevant and immaterial and

foreign to the issues of the instant case, was well

taken, and that the Court erred in overruling the Ap-

pellant's objections.

The Record (R. 327) likewise discloses an error

even more prejudicial to the Appellant than that

above referred to. It w'as stipulated between the

parties that in the case of United States v. Shingle,

et al., Civil No. 290, Appellee's witness Chillingworth

had testified that for the fishing rights in the Honou-

liuli Fishery he would be willing to pay as rent

$600.00 a month, or $3600.00 a year. To the recep-

tion of this stipulation as evidence by the Court, the

Appellant, it is submitted, correctly objected that the

evidence was foreign to the issues of the instant case

and was not conducive to a determination of the mar-
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ket value of piscary rights in the Hanapouli, Waipio,

Homaikaia and Miki Fisheries.

The Court below overruled the Appellant's objec-

tions, an exception being noted, and not only received

this into evidence but as its decision indicates (R.

77) adopted it as controlling the issue of the fair

market value of the fisheries in the instant case.

In utilizing this evidence, it is respectfully sub-

mitted that the Court below erred in determining

$90,000.00 to be the fair market value of piscary

rights in the fisheries in question. This is not an in-

stance of a conflict of sufficient e^ddence upon the

issue of market value but is an occasion Avhere the

Court below rejected the sufficient and substantial

evidence as to market value and adopted not only tes-

timony as to speculative values but testimony of specu-

lative values pertaining to entirely diiferent fisheries.

The failure of the Court below to predicate its find-

ing of the fair June 17, 1932, market value of the

piscary right in the fisheries in question upon suf-

ficient and competent evidence of fair market value,

is, it is submitted, not only indicative of the further

error of the Court below in failing to grant a new

trial, but is upon the appeal error prejudicial to the

Appellant warranting a reversal of the Court below.
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IV.

A.

THE COURT ERRED IN ALLOWING APPELLEE JOHN li ES-

TATE TO INJECT INTO THIS PROCEEDING BY AMEND-
MENT A CLAIM FOR ALLEGED PRIOR TAKINGS.

(Specification of Errors Nos. 10, 11, 13, 16.)

This is a statutory proceeding looking towards a

future condemnation of private rights of fishery in

navigable waters. The Act of Congress, approved

April 14, 1930, authorized the Court below, in this

case, to do but one thing—to determine by the judi-

cial process the fair June 17, 1932, market value of

the fisheries involved. Such was the Court's ex-

clusive function in the instant case.

While the allowance of amendments to pleadings

are ordinarily within the Court's discretion, its dis-

cretion is nevertheless controlled by the principle that

amendments must not change the issue or prejudice

the opposing party.

Concerning the instant case, the Court by per-

mitting this amendment not only peiinitted the in-

jection of foreign issues but in so doing prejudiced

the rights of the Appellant.

The instant case is not predicated upon a "cause

of action". It is merely a civil proceeding. To con-

fuse it, as the Court below did, with a cause of action,

and to treat the cause of action injected by the amend-

ment as arising out of the same transaction, is to

wholly misconstrue the singular purpose of this civil

proceeding.

The Coiii-t below rationalizes its action by references

to the principle that compensation must be just and



58

include all elements. Within its proper sphere this

general statement could be sustained. But it is wholly

inapplicable here. The Court's references concern the

measure and elements of value cognizable in a con-

demnation proceeding. The Court was indeed hard

put to find an instance where in a condemnation pro-

ceeding a cause of action for prior takings has been

simultaneously entertained. The lack of cogent au-

thority itself bears witness to the Court's error in al-

lowing this amendment (R. 80).

i

Not only is this cause of action injected by the

amendment foreign to this condemnation proceeding,

and not only is there a remedy of which this Appellee

had already availed itself, but by the allowance of

this amendment the Appellant was prejudiced.

This cause of action for alleged j^rior takings is

concerned with a past act and as such is properly

entertained only under Section 24 (20) of the Judicial

Code (Tucker Act). When so correctly instituted

and heard, the Api:)ellant has available the defense of

the vStatute of Limitations. In the instant case, the

Court, to the Appellant's prejudice, denied the appli-

cation of the Statute of Limitations. In so doing it

shifted its grounds. It deemed the Statute of Limi-

tations inapplicable because this was a condemnation

proceeding, yet based its award upon an implied con-

tract to pay for completed prior takings.

The attention of the Court is respectfully invited

to the fact that if this Amendment was properly al-

lowed the jurisdiction of the Court below to entertain

it was not conferred by any interpretation of 46 Stat.
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165 but by Judicial Code 24 (20) (28 U. S. C. A. 41

(20)). Accordingly, the award of the Court below

on this injected cause of action exceeded the Court's

limited Court of Claims jurisdiction.

The inaccuracy of the Court's statement that un-

less this Amendment was entertained the Ajjpellee

would be barred from recovering on this alleged cause

of action is to be likewise noted. Being a separate

and distinct cause of action for a past taking, it is

clear this proceeding looking towards a future tak-

ing would not be a bar. Alleged past takings are

not elements in determining the June 17, 1932, fair

market value of the fisheries here exposed to pos-

sible condemnation.

Not only did the Court err in allowing the Appellee

to inject a further cause of action into this proceed-

ing by its Amendment to its Answer, but it is further

submitted that the Court erred in receiving evidence

of a witness' opinion as to the rental value of the

Appellee's piscary rights in the restricted area dur-

ing the years 1924 to 1932. If the Court erred in

allowing the Appellee to amend its Answer in the

manner stated, it follows that this evidence was erro-

neously received by the Court below, so also of the

Court's reception into evidence of the Appellee's Ex-

hibits Nos. 7 to 24, inclusive, the same being evidence

of judgments recovered by the Appellee and an-

other under the Tucker Act. The evidence contained

in these Exhibits was not only extraneous to the

issues of the instant case but certainly as to the Ex-

hibit which evidenced a recovery by Oahu Railway
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& Land Company under the Tucker Act, it was irrele-

vant and immaterial.

It is respectfull)^ submitted that at least such part

of the award of the Court below to this Appellee, as

reflects compensation for alleged prior partial tak-

ing during the years 1924 to 1932, was erroneous and

should be deleted.

It is further submitted the Court below erred to

the prejudice of the Appellant in allowing this Amend-

ment to Appellee's Answer and in entertaining the

cause of action in this condemnation proceeding.

B.

ASSUMING THE AMENDMENT PROPERLY ALLOWED, THE
COURT ERRED IN HOLDING TEE ACTS COMPLAINED OF
CONSTITUTED A TAKING WHICH REQUIRED COMPENSA-
TION.

(Specification of Errors Nos. 4, 5, 14, 15, 16.)

If the amendment to the Answer was proper, the

holding of the Court that a taking requiring compen-

sation w^as involved was nevertheless erroneous.

The argument and authorities cited under Point I

are fully applicable here.

Lewis Blue Point Oyster Co. v. Briggs, 229

U. S. 82,33 S. Ct. 679; and

Cases cited under Point I.

Not only is it well established that private rights

in navigable waters are subservient to public rights

therein, and must yield without compensation to the

exercise of those public rights, because no taking to

which the private rights were not inherently subject

is involved, but it is more apparent here that the

language of taking is itself inapt.
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It is not disputed that the power of Congress ex-

tends to the regulation of navigable waters, nor that

these Navy Regulations complained of were not based

thereupon. It follows that their effect upon this

Appellee's fishing right was not an appropriation

thereof, but an incidental consequence to be endured

for the public good.

Sanguinette v. United States, 264 U. S. 146,

44 S. Ct. 264;

Christman v. United States, 74 F. (2d) 112

(C. C. A.—7th).

The application of this line of controlling authority

to the Court's determination that the Appellee was

entitled to compensation for the reason that the Ap-
pellant had partially ''taken" its piscary rights in the

restricted area during the years 1924 to 1932, reveals

the prejudicial error and similarly discloses that the

Court erred in not granting the Appellant's motion

to strike all testimony pertaining to damages preced-

ing the date upon which this condemnation proceeding

was instituted.

0.

ASSUMING COMPENSATION TO BE REQUIRED, THE COURT
ERRED IN COMPENSATING APPELLEE JOHN li ESTATE
FOR OTHER THAN ITS RESTRICTED KONOHIKI RIGHT
or FISHERY.

(Specification of Errors Nos. 6, 7, 8, 16.)

Assmning compensation to be required, the applica-

tion of the argument and authorities set forth under

Point II disclose that the Court erred in including in

its award compensation for both nehu and mullet

rights.
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The argument and authorities set forth under Point

II are here fully applicable and reveal that the only

piscary right of this konohiki, both before and after

its validating judgment under the Organic Act, was

the delimited right to tahii a species of fish or one-

third of the catch. Though perhaps owner of the

fishery, the konohiki at no time was vested with all

the rights of piscary therein. By statutes, still effec-

tive today (Sees. 354 to 360, Revised Laws of Hawaii,

1935, Appdx. pp. ii-iv), the koiioliiki's piscary right,

as such, never exceeded the right to tahn a species of

fish or a third of the catch.

Accordingly, the Court below should have required

the Appellee to elect between his tabooing privileges,

and to have awarded a value only in accord with such

an election. In any event the Court was limited to

awarding a value for the right of the Appellee deemed

by the Court to have been partially taken from it by

the Appellant between 1924 and 1932 ; said right being

the statutory konohiki right to tahu a species of fish

OT one-third of the catch. It is submitted that the

Court erred in awarding to this Appellee values for

piscary rights in excess of its konohiki right.

D.

THE COURT ERRED IN HOLDING THE STATUTE OF LIMITA-

TIONS INAPPLICABLE TO THE APPELLEE'S CLAIM FOR
COMPENSATION FOR PRIOR TAKINGS.

(Specification of Errors Nos. 9, 13, 14, 16.)

It is indisputable that the alleged cause of action

is primarily cognizable under the Tucker Act, and
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that to such a claim filed thereunder the six year

Statute of Limitations applies.

United States v. Mullen Benev. Corp.^ 63 F.

(2d) 48 (C. C. A.—9th)

;

Carpenter v. United States, 56 F. (2d) 828

(C. C. A.—N. Y.).

It is submitted the Appellee's remedy on that claim

in this proceeding should be no greater than it would

be mider the Tucker Act.

In awarding damages for prior partial takings from

May 18, 1924, to June 17, 1932, the Court erred. The

greatest period for which a recovery was permissible

was for a period of six years prior to the date upon

which this claim was injected into this proceeding by

amendment to Appellee's Answer.

The Court's answer to the Appellant's objection

that the Statute of Limitations w^as at least applicable

to this claim for prior takings was that the Statute

of Limitations has no application to condemnation

proceedings. Within its proper sphere, such a state-

ment is correct, but it is indicative of the fact that

the Court below shifted its grounds. Clearly, the

statute under which this condemnation proceeding

was instituted makes no provision for the inclusion of

prior damages. Whatever jurisdiction this Court had

as a Court to entertain this cross action was by virtue

of its concurrent jurisdiction with the Court of Claims

over claims against the United States not exceeding

$10,000.00 (Jud. Code, Sec. 24 (20), 28 U. S. C. A.

Sec. 41 (20)). From this consideration it follows that

not only is the Statute of Limitations applicable to

Appellee's cross action but the amount of the award
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of the Court below (R. 81) on this cross action in-

dicates that the Court exceeded the $10,000.00 limit

of its Tucker Act jurisdiction (Jud. Code 24 (20), 28

U. S. C. A. 41 (20)).

It is submitted that the errors of the Court in deny-

ing the application of the Statute of Limitations to

this cross action and in exceeding its jurisdiction are

errors warranting reversal.

CONCLUSION.

It is submitted that the many errors of the Court

below were prejudicial to the rights of the Appellant

and that this Court should so hold and remand the

case for a new trial.

Dated, Honolulu, T. H., this 7th day of March, 1936.

Respectfully submitted,

Ij^gram M. Stainback,
United States Attorney,

District of Hawaii,

J. Frank McLaughlin,
Special Assistant United States Attorney,

District of Hawaii,

Jean Vai^ghan,
Assistant United States Attorney,

District of Hawaii,

H. H. McPiKE,
United States Attorney,

San Francisco, California,

Attorneys for Appellant.

(Appendix Follows.)
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Appendix

STATUTES AND REGULATIONS INVOLVED.

Act of April 14, 1930.

46 Stat. 165: ''That the Secretary of the Navy is

hereby authorized to examine and appraise the value

of all privately owned rights of fishery in Pearl

Harbor, Island of Oahu, Territory of Hawaii, lying

between extreme high-water mark and the sea and in

and about the entrance channel to said harbor, within

an area extending along the ocean shore to the west-

ward about four thousand five hundred feet from

Keahi Point to a line in continuation of the westerly

boundary of the Puuloa Naval Reservation and ex-

tending along the ocean shore to the eastward about

five thousand feet from the harbor entrance to a line

in continuation of the easterly boundary of the Queen

Emma Site, Army Reservation, and to enter into nego-

tiations for the purchase of the said rights, and, if in

his judgment the price for such rights is reasonable

and satisfactory, to make contracts for the purchase

of same subject to future ratification and appropria-

tion by Congress; or, in the event of the inability of

the Secretary of the Navy to make a satisfactory con-

tract for the voluntary purchase of the said rights of

fishery, he is hereby authorized and directed, through

the Attorney General, to institute and carry to com-

pletion proceedings for condemnation of said rights

of fishery, the acceptance of the award in said pro-

ceedings to be subject to the future ratification and

appropriation by Congress. Such condemnation pro-

ceedings shall be instituted and conducted in, and

jurisdiction of said proceedings is hereby given to,
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the District Court of the United States for the Dis-

trict of Hawaii, substantially as provided in 'An Act

to authorize condemnation of land for sites for public

buildings, and for other purposes', approved August

1, 1888 (Twenty-fifth Statutes, Page 357) : Provided,

That the Secretary of the Navy is authorized to per-

mit fishing within the area hereunder acquired by

citizens of the United States and its possessions, under

such regulations and restrictions as he may prescribe.

The Secretary of the Navy is further authorized and

directed to report the proceedings hereunder to

Congress."

Kingdom of Hawaii Laws of 1839.

Chapter 3, Laws of 1839: ''His Majesty, the King,

hereby takes the fishing grounds from those w^ho now

possess them from Hawaii to Kauai, and gives one

portion to the common people, another portion to the

landlords, and a portion he reserves to himself.

These are the fishing grounds which His Majesty,

the King, takes and gives to the people: The fishing

grounds without the coral reef, viz.: the Kilohee

grounds, the Lohee grounds, the Nalolo grounds, to-

gether with the ocean beyond.

But the fishing grounds from the coral reef to the

sea beach are for the landlords and for the tenants of

their several lands, but not for others."

Revised Laws of Hawaii 1935.

"Sec. 354. Konohiki rights. The fishing grounds

from the reefs and where there happens to be no reefs,

from the distance of one geographical mile seaward to

the beach at low water mark, shall, in law, be con-
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sidered the private property of the konohikis, whose
i lands, by ancient regulation, belong to the same ; in

the possession of which private fisheries, the konohikis

shall not be molested, except to the extent of the

reservations and prohibitions hereafter in this chapter

set forth.

Sec. 355. Tenants^ rights. The konohikis shall

be considered in law to hold the private fisheries for

the equal use of themselves and of the tenants on their

respective lands, and the tenants shall be at liberty to

take from such fisheries, either for their own use, or

for sale or exportation, but subject to the restrictions

imposed by law, all fish, seaweed, shellfish and other

edible products of such fisheries.

Sec. 356. Konohiki's notice of tabu fish. A kono-

hiki shall have the power each year to set apart for

himself one given species or variety of fish natural

to his fishery, giving public notice, by at least three

written or printed notices posted in conspicuous places

on the land or the fishery, to his tenants and others

residing on his land, signifying, by name, the kind

of fish which he has chosen to be set apart for himself.

Notice shall be substantially in the following form:

Notice :

Fishing for (name of fish) in this private fishery

is hereby tabued for the year

Owner or Lessee.

Sec. 357. Konohikis' tabu fish. The specific fish

so set apart shall be exclusively for the use of the

konihiki, if caught within the bounds of his fishery,
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and neither his tenants nor others shall be at liberty

to appropriate such reserved fish to their private use,

but when caught, such reserved fish shall be the

property of the konohiki, for which he shall be at

liberty to sue and recover the value from any person

appropriating the same.

Sec. 358. Restriction on honohikis' rights. The

konohikis shall not have power to lay any tax, or

to impose any other restriction, upon their tenants,

regarding the private fisheries, than is in this chap-

ter before prescribed, neither shall any such further

restriction be valid. ^

Sec. 359. Konohikis' right to prohibit fishing. It

shall be competent to the konohikis, on consultation

with the tenants of their lands, in lieu of setting apart

some particular fish to their exclusive use, as in this

chapter before allowed, to prohibit during certain

months in the year, all fishing upon their fisheries;

and, during the fishing season, to exact of each fisher-

man among the tenants, one-third part of all the

fish taken upon their private fishing grounds. In

every such case it shall be incumbent on the konohikis

to give the notice prescribed in section 356.

Sec. 360. Tabu fish free, where. If that species

of fish which has been tabued by any konohiki shall

go on to the grounds which have been, or may be,

given to the people, such fish shall not be tabued

thereon. It shall be tabued only when caught within

the bounds of the konohiki 's private fishery. Nor

shall it be hiwful for a konohiki to tabu more than

one kind of fish upon any fishing groimds which lie

adjacent to each other."



Organic Act of April 30, 1900 (31 Stat. 141).

'^Sec. 95. Repeal of laws conferring exclusive fish-

ling rights. That all laws of the Republic of Hawaii

i
which confer exclusive fishing rights upon any person

I

or persons are hereby repealed, and all fisheries in

the sea waters of the Territory of Hawaii not in-

1 eluded in any fish pond or artificial inclosure shall

be free to all citizens of the United States, subject,

however, to vested rights; but no such vested right

shall be valid after three years from the taking effect

of this Act unless established as hereinafter pro-

vided.

Sec. 96. Proceedings for opening fisheries to

citizens. That any person who claims a private right

to any such fishery shall, within two years after the

taking effect of this Act, file his petition in a circuit

court of the Territory of Hawaii, setting forth his

claim to such fishing right, service of which petition

shall be made upon the Attorney-general, who shall

conduct the case for the Territory, and such case shall

be conducted as an ordinary action at law.

That if such fishing right be established the at-

torney-general of the Territory of Hawaii may pro-

ceed, in such manner as may be provided by law foi

the condemnation of property for public use, to con-

demn such private right of fishing to the use of the

citizens of the United States upon making just com-

pensation, which compensation, when lawfully ascer-

tained, shall be paid out of any money in the treasury

of the Territory of Hawaii not otherwise appro-

priated."
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Constitution of the Republic of Hawaii—1894.

''Article 92—Existing Statutes and Offenses. Sec-

tion 1. All statutes and enactments in force in the

Hawaiian Islands at the time this Constitution takes

effect, not inconsistent therewith, and all rights, ac-

tions, prosecutions, judgments and contracts then ex-

isting and valid, shall continue as if this Constitution

had not been adopted, unless the same are incon-

sistent with this Constitution, or are herein specifically

abrogated, or are otherwise herein provided for."

Reciprocity Convention of 1887 (Kingdom of Hawaii).

Malloy's Treaties, Conventions, International Acts,

Protocols and Agreements between the United States

and Other Powers, 1776-1909, Vol. I, Page 920:

'^Article II. His Majesty the King of the

Hawaiian Islands grants to the Government of the

United States the exclusive right to enter the harbor

of Pearl River in the Island of Oahu, and to estab-

lish and maintain there a coaling and repair station

for the use of vessels of the United States, and to

that end the United States may improve the entrance

to said Harbor and do all other things needful to

the purpose aforesaid."

Resolution of the Senate of Hawaii Ratifying the Treaty of

Annexation of 1897.

"Article II. The Republic of Hawaii also cedes

and hereby transfers to the United States the absolute

fee and ownership of all public, government, or crown

lands, public buildings or edifices, ports, harbors, mili-

tary equipments, and all other public property of
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teveiy kind and description belonging to the govern-

iment of the Hawaiian Islands, together with every

right and appurtenance thereunto appertaining * * *"

.(Page 34A, Revised Laws of Hawaii 1935).




